Child Welfare Law:
Background, Context and
Performance
Hon. Jason A. Rossell
Kenosha County Circuit Court
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Learning Objectives
 Lincoln said, "Until you know where you have
been, you don't know where you are going."
• Senator John F. Kennedy 1960 interview

► Understand the requirements and intent of federal laws

impacting decision-making
► Review the data of current and past outcomes for our
children
► Understand the use of data for changing practices and
outcomes

And We’re Off
 Mary Ellen Wilson, Society for the Prevention of
Cruelty to Children and the Response
► Rise and Fall of Private Charities

 1880
 1922
 1954
 1964

- 37 private organizations
- over 300 private organizations
- 86 private organizations and 32 states no organization
- 10 private organizations

► CPS existed in 47 states in 1964 all found to be

inadequate
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Rise of Governmental Action
 1973 Senate Hearings:
►

¾ of abuse and neglect deaths children known but not
investigated
► States had no framework for services. Either remove
forever or keep them home with the abuse

 1974 Child Abuse Prevention and Treatment Act
(CAPTA) – First step of the Federal Government into
providing funding the child welfare system and
providing grants for innovation
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Rise of Governmental Action
 1980 Adoption Assistance and Child Welfare
► Court responsible to review:

Removal: Did the agency use sufficient services to prevent
removal and was continuation in the home contrary to the
Child’s welfare?
Did agencies provide adequate services to assist in
reunification?
Foster Care was last resort
No enforcement mechanism—Lawsuits not allowed

ASFA
 Adoption and Safe Families Act
► Enacted in 1997 in response to the high numbers

of children languishing in foster care
► Emphasis on:
 Child safety
 Permanency
 Child and family well-being
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ASFA
 Recognized that foster care is NOT a long-term solution—
Families ARE a long-term solution
►

If the safety risks can be controlled in the home, they should
remain in the home
 § 48.21(5)(b)

►

If they can’t be home, they should be with fit and willing relatives
 §§ 48.355(1), 48.38(4)(bm) and 48.834

• Every day in foster care the child both:
o
o

Establishes critical non-family bonds AND
Loses critical family bonds

Keeping Kids Safely Home &
Maintaining Family Ties
►Critical Issue:

Resolve paternity immediately
 § 48.299(6)(e)

A paternity determination opens up a whole
new group of potential fit and willing relatives
for placement
A child deserves both parents
Two parents to help pay the costs, if necessary
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Keeping Kids Safely Home &
Maintaining Family Ties
 To take and keep them out of home, except in reasonable efforts NOT
required cases, you have to find at the TPC hearing and at disposition:
►

Contrary to their welfare to remain in the home, and

►

Agency made reasonable efforts to:
 Prevent removal (in home services, etc.); and
 Safely return the child home
 §§ 48.21(5)(b)1.a-c and 48.355(2)(b)6.

 These are not mere “boilerplate” findings—think them through!

Maintaining Family Ties
It is imperative that we keep siblings together!
 “Sibling" means a person who is a brother or sister of the child,
whether by blood, marriage, or adoption, including a person who
was a brother or sister of a child before the person was adopted
or parental rights to the person were terminated [§§ 48.38(4)(br)1
& 48.834]

 Reasonable efforts to keep siblings together, unless contrary to
safety/well-being of child [§ 48.21(5)(b)2m.]
►

Agency to provide visitation between siblings, if not placed
together and not contrary to safety/well-being [
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Timely and Safe Permanence
 If a child must be out of home, the law requires we
achieve timely permanence through:
► Reunification, or,
► Adoption, or,
► Guardianship, or,
► Permanent placement with a fit and willing relative

ASFA provided that these four alternatives must be considered in
that order.
► Other Permanent Planned Living Arrangement (OPPLA)

(only if 16 years or older)

Timely and Safe Permanence
 The agency must have a permanency goal
 The permanency plan has to be filed with you within
60 days of removal
► § 48.38

 The permanency plan review must occur:
► Not later than six months after first removal; and
► Every six months thereafter while the child is out of the

home
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Timely Permanence
 In a reasonable efforts not required case (see §§
48.38(4m) and 48.355(2d):
► Permanency hearing must be held within 30 days of that

finding and
► Petition for termination must be filed (absent compelling

circumstances) within 60 days in cases of
 Child abandonment, or
 Homicide of child’s other parent, or
 Serious sexual or physical abuse
 §§ 48.355(2d)(c) and 48.417

Timely Permanence
 Absent a compelling circumstance, if child is
out of home 15 out of most recent 22 months,
a strong presumption exists that
agency/county/state must file for termination
of parental rights
► §§ 48.38(5)

and 48.417(1) & (2)
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ASFA Summary
Summary of ASFA’s Provisions Affecting Abuse and Neglect
Proceedings
 Contrary to welfare determination
 Reasonable efforts
 Permanency hearing deadline
 Permissible permanency goals
 Reasonable efforts to finalize plan (all “necessary steps” to
finalize the permanency plan)
 TPR filing deadline (15/22 months)

ASFA Enforcement
 Money, Money, Money,
►
►

►
►

Court Findings
Timeliness
 Permanency Reviews/Hearings
 TPR filing
Audits (MAXIMUS)
Child and Family Services Reviews
 Last one occurred in Wisconsin in April 2018
 Wisconsin recently completed Program Improvement Plan

 Wisconsin Fined $1.8 Million in 2015
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ICWA / WICWA
 Indian Child Welfare Act (ICWA) and the Wisconsin Indian Child
Welfare Act (WICWA), generally:
► Establish minimum standards for the removal of Indian children
from their homes;
► Avoid out of home placements if possible;
► Assure out of home placements that reflect the Indian child’s
heritage; and
► Maintain relationships with the family and tribe
 § 48.01(2)
 See the WICWA Judicial Checklist provided in materials

ICWA / WICWA
 Indian child is defined as an unmarried person under
18 years who is either:
► A tribal member; or
► Eligible for tribal enrollment and is the biological child of

a tribal member
 § 48.02(8g)

• Note: Each individual tribe sets the eligibility
requirements for enrollment within that tribe—this
is a political status, not race or ethnicity
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ICWA / WICWA
 ICWA/WICWA notice requirements (to tribe, parents, Indian custodian, etc.) apply
when the court knows or has reason to know child is an Indian child
► § 48.028(4)

 If you have an ICWA/WICWA child, go to Ch. 17 in the Benchbook and follow it
exactly and to the letter
o
o
o

o

Do not deviate!
Do not take shortcuts!
Do not make assumptions!
Do not screw up a kid’s life because you’re in a hurry or don’t know what to do!

 Use ICWA/WICWA circuit court forms
 Review WICWA e-learning activity: www.wicciptraining.com

ICWA / WICWA
 CHIPS dispositional order may authorize out of home
placement of Indian child only if clear and convincing
evidence that:
►

►

Continued placement with parent or Indian custodian would result
in serious emotional or physical damage to child, based on
testimony of a qualified expert witness (QEW); and
Active (as opposed to reasonable) efforts have been made to
prevent breakup of Indian family

 If involuntary TPR, standard is beyond a reasonable doubt
for serious emotional or physical damage finding
►

§§ 48.028 (4)(d) & (e)
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Adoptive Couple v. Baby Girl
 Held that several sections of ICWA do not apply to a parent
who has never had custody of the Indian child:
►

§1912(f): Serious damage finding, supported by QEW testimony

►

§1912 (d): Active efforts to prevent breakup of Indian family

►

§1915(a): When no preferred individuals or entities have formally
sought to adopt the child, a non-Indian couple is not prevented
from adopting

►

570 US 637, 398 S.C. 625 (2013)

Adoptive Couple v. Baby Girl
 Kewaunee DHS v. R.I., 2018 WI App 7
►

Affirmed that the serious damage and active efforts requirements
are not required for a parent who never had custody of the Indian
child, citing Adoptive Couple v. Baby Girl

 However, all notice provisions and other requirements of
ICWA continue to control CHIPS and TPR proceedings

 And nothing in the decision is suggestive that placement
preference requirements do not apply in CHIPS proceeding
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Interstate Compact on the
Placement of Children (ICPC)
• Establishes procedures and safeguards when children are
placed out-of-state
• Sending agency retains legal and financial responsibility
• Sending state is responsible until the child is:
o

Adopted, reaches majority or becomes self-supporting

o

Sending agency terminates the agreement

o

Other reasons with prior concurrence of receiving state

 Review ICPC e-learning activity: www.wicciptraining.com

Chafee Act
 Foster Care Independence Act of 1999
► Provides medical insurance, housing and

educational assistance for children aging out of
foster care without permanence
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Fostering Connections
 Fostering Connections to Success and Increasing Adoptions
Act of 2008 (2009 WI Act 79)
►
►
►
►
►
►
►

Subsidized guardianship
Additional funding for family finding
Agency must notify relatives within 30 days of child’s removal
Transition plan for the 90-days prior to aging out
Focus on educational stability
Reasonable efforts to place siblings together
Notice to all adult relatives of the child’s removal

Preventing Sex Trafficking and
Strengthening Families Act of 2014
(Public Law 113-183)

 Promotion of child “normalcy”
 Use of the OPPLA permanency goal is prohibited for any child under
age 16
 Mandates that for every Permanency Hearing the agency must
document on the record “intensive, ongoing, unsuccessful efforts for
family placement”
 During review of an OPPLA plan, child must now be asked about their
desired permanency outcome
 If OPPLA remains the goal, in every case there must be a judicial
determination at that hearing of compelling reasons why OPPLA
remains best permanency plan for that child
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Preventing Sex Trafficking and
Strengthening Families Act of 2014
(Public Law 113-183)

 Empowers transitioning foster youth at the earlier age of 14
►
►

May select up to two individuals to be involved in developing the
case plan
Requires case plan includes a “rights document”

 Mandates receipt of key documents upon leaving foster care
at age 18 or older
 Encourages sibling placements
 Reasonable and Prudent Parenting Standard

Family First Prevention
Services Act
 Altered the purposes for which the state may claim Title IV-E funding,
including expanded opportunities for departments to provide
preventative services
►

Sets standards for effectiveness of interventions

 Restricts Title IV-E funding for out-of-home placements longer than
two weeks, except:
►

Foster and Relative Homes

►

Specialized placements for pregnant or parenting youth

►

Specialized placements for victims of sex trafficking

►

Supervised independent living for youth 18+

►

Family-based residential treatment facility for substance abuse

►

Qualified Residential Treatment Programs (QRTP)
 Statutory standards for the QRTP facility/programming, as well as responsibilities for
placing agency and court determination of appropriateness
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Data and…

Statistics

16

“Change”

“danger” and “risk”

“opportunity” and “promise”

Why is Knowing Your
Outcomes Important?
Outcome measures tell us if we are making a difference

Outcome measures are the ultimate indicator of success because they force an objective
appraisal

17

Outcome and Performance
Measures
Help to:
► Set improvement goals in CHIPS cases
► Determine whether those goals are being achieved
► Increase court and system accountability

Continuous Quality Improvement

CQI

“Quality is impossible if people are
afraid to discover and tell the truth”
W. Edward Denning
Father of the Continuous Quality
Improvement Movement

Adapted from NCWRCLJI ©2014
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Questions to Ask
Using CQI, teams ask themselves 1.

What is the need and how was it
identified?

2.

What do you propose to do about
it?

3.

What change(s) do you hope to
achieve?

4.

What will you look at to see if
change is occurring? How will you
determine if you are achieving the
intended impact/result?

5.

How will you use that data to
create a feedback loop for ongoing
improvement?
Adapted from NCWRCLJI ©2014

What the Data Tells Us About
Wisconsin’s CHIPS Practice and
Outcomes
Data Sources
 Adoption and Foster Care Analysis and Reporting System
(AFCARS)
 National Child Abuse and Neglect Data System (NCANDS)
 Wisconsin Department of Children and Families Data
Dashboard
► https://dcf.wisconsin.gov/reports
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The National Picture
 On Sep. 30, 2020 (most recent data available), the total
number of children in foster care across the country:
407,493 (2018: 423,997)
34% in relative homes
45% in non-relative foster homes

 Children entering foster care FY2020: 216,838
2019: 251,359 children

The National Picture
 Children exiting foster care during FY2020: 224,396
► 2019: 248,669
 Of children exiting foster care to a permanent placement:
► 48% reunification
► 25% adoption
► 9% aged-out
► 6% permanent placement with relative
► 10% guardianship
► 1% transfer to another agency

20

The Wisconsin Context
 As of 9/16/22: 6,605 Children in OHC (6/1/21: 7,009)
►

3,100 Foster Home Non-Relative
► 1,543 Foster Home Relative
► 1,010 Kinship Care – Court Ordered
► 252 Residential Care Centers
► 233 Group Home
► 182 Trial Reunification
► 285 Other (Detention, Corrections, Hospital, Shelter, Supervised
Independent Living, Missing from OHC, etc.)

The Wisconsin Context
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Wisconsin: Race/Ethnicity
Race/Ethnicity of Child Victims (%)
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Wisconsin: Maltreatment
Maltreatment Types of Child Victims (%)
2016
64 66
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2018
64 65

2019

2020

16 14 14 16
12
1

1

1

1

22
19 19 20 20

1

Emotional Abuse

Neglect

Physical Abuse

Sexual Abuse
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Wisconsin: Child Safety
% of Children with Recurrence of Maltreatment and
Rate of Maltreatment in OHC during 12 month period
2017

4.8%
3.8%

2018
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3.5%
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2019

2.7

2020

Children with Recurrence

Children Maltreated in OHC

National Standard = less than 9.1%

National Standard = less than 8.5 incidents

Exits of Children From OHC
National FY2020

Wisconsin CY2020
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Wisconsin Context
Mean # of Days to Permanency Events
2017

2018

2019

2020

Time to First Perm.
Hrg.

235

235

224

220

Time to
Permanency

513

500

523

577

Time to TPR
Petition

668

682

711

763

Time to TPR Order

871

877

899

956

From UW Institute for Research on Poverty 6/21/21
CCIP Timeliness Measures Project – Performance Measures 2020

Wisconsin Context
% of Children Achieving Permanency Events

First Perm. Hrg.
(6 mo./12 mo.)

Time to
Permanency (12

2017

2018

2019

2020

57.3/92.7

55.7/93

56.9/94.3

56.8/94.3

49.9/74.8

48.4/77.3

47/74.8

42.6/70.7

27.1/59.2

25.8/54.5

23.3/47.3

20.2/45.2

8.8/27

9.1/28.8

8.7/24.8

8.5/22.1

mo./24mo.)

Time to TPR
Petition
(15 mo./24 mo.)

Time to TPR Order
(15 mo./24 mo.)

From UW Institute for Research on Poverty 6/21/21
CCIP Timeliness Measures Project – Threshold Measures 2020
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Child Welfare Reports &
Dashboards
 DCF Dashboards
► https://dcf.wisconsin.gov/cwportal/reports

► Includes county specific reports
► Filter by specific time periods

 Children’s Bureau AFCARS Reports
► https://www.acf.hhs.gov/cb/research-data-

technology/statistics-research/afcars

Casey Family Programs
Resources
 State-by-State Data
►

https://www.casey.org/state-data/

 Community Opportunity Map
►

https://caseyfamily.caimaps.info/cailive
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Community Opportunity Map

Out-of-Home Care Dashboard

https://dcf.wisconsin.gov/reports
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Legal Permanence Dashboards

https://dcf.wisconsin.gov/reports

Re-Entry Dashboard

https://dcf.wisconsin.gov/reports
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Placement Stability Dashboard

https://dcf.wisconsin.gov/reports

Using Data in Local CQI
Efforts
 Judicial Engagement Teams (JET)
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Trends in TPC/Detention
Shelter Care
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Percentage of placement outcomes

Disposition
 Time from Filing to Disposition
►

Average: 108 days


►

(85 days 2016 / 37 days 2015)

Low: 12 days
 (18 days 2016 / 18 days 2015)

►

Median: 70 days
 61 days 2016 / 48 days 2015)

►

High: 560 days (1 case)

►

Removing Outliers


Average: 94.7 days



Median: 57 days
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Post Dispositional Issues
 Change of Placement from In-Home (at Disposition)
to Out-of-Home:
►

73 placed in-home with MO or FA (at Disposition):
 14 changed placements to out-of-home care post-Disposition
(19.2%)
 15.7% 2016 / 28.4% 2015

 Trial Reunifications
►

9 Cases (0 revoked)
 7 achieved reunification
 2 cases ongoing

Questions or Comments?
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